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Framing the Problem 

 “Wherever the souls of men are found, there the house of God belongs.“  

 O’Brien v. City of Chicago, 105 N.E. 2nd 917, 920 (Ill. App. Ct. 1952) 

 

 Churches in the United States are facing ever-increasing pressure by municipal 

authorities to limit their physical presence in America's cities and towns. According to 

zoning boards, mayors, and city planners across the nation, churches may belong 

neither on Main Street 3 nor in residential neighborhoods. Roman Storzer, Esq. 



Framing the Problem 

 There are elements of RLUIPA that, if interpreted correctly, reflect constitutional 

principles and therefore are largely unremarkable, 5 but section 2(a) of RLUIPA,  which 

imposes the most searching standard of constitutional review--strict scrutiny--on 

generally applicable land use laws, is the most reckless federal intervention in local 

land  use law and community decision-making in history. 

 

 Marci Hamilton 



Background 

 In very broad strokes, RLUIPA prohibits zoning and landmarking laws that: 

 

(1) treat churches or other religious assemblies or institutions on less than equal terms with 

nonreligious assemblies or institutions; 

 

(2)  discriminate against any assemblies or institutions on the basis of religion or religious 

denomination; 

 

(3)  totally exclude religious assemblies from a jurisdiction; or 

 

(4) unreasonably limit religious assemblies, institutions, or structures within a jurisdiction. 



Legislative History  

 

 RLUIPA is "the latest of long-running congressional efforts to accord religious exercise heightened 

protection from government-imposed  [**16] burden, consistent with [Supreme Court] precedent." Cutter 

v. Wilkinson, 544 U.S. 709, 714, 125 S. Ct. 2113, 161 L. Ed. 2d 1020 (2005) 

 

 



Kennedy - Hatch 



Statutory Structure  

 Equal protection  

 Non-discrimination  

 Substantial burden  

 



Statutory Structure 
42 U.S.C. 2000 cc 

 Equal protection 

             Section 2(b)(1) of RLUIPA, known as the "equal terms" provision requires that religious assemblies and 
institutions be treated at least as well as non religious assemblies and institutions, such fraternal organizations, clubs 
and community centers. 

   
 Non discrimination 

 Section 2(b)(2) of RLUIPA states that it is unlawful to discriminate against any assembly or institution on the basis of 
religion, making it illegal to treat zoning applicants differently because of their particular religious identity or beliefs 

   

   
 Substantial burden 

   Section 2(b)(3) of RLUIPA provides that local governments may not totally exclude religious assemblies from, or 
unreasonable limit then in, a particular city. This means that if there is nowhere at all in a city to locate a place of 
worship, or the availability of locations is so limited as to be unreasonable, this provision is violated.  
 



Statistics 



Local Case Law  

 Inherently beneficial use 

 

 The basic law governing [***3]  land use variances is codified in N.J.S.A. 40:55D-70d, 

amended by L.1991, c. 256, which states that a board of adjustment may 

  [i]n particular cases and for special reasons, grant a variance to allow departure from 

regulations pursuant to article 8 of this act to permit: (1) a use or principal structure in a 

district restricted against such use or principal structure 



Specific Cases  

 Long Branch  

 Facts of the case –  

The liquor statute 

Comparators issue 

Booz before God  

 Ocean Township 

    The plaintiff wanted to build a yeshiva with a dormitory. Local opposition 

focused on the dormitory. 

     Judge Wolfson comment on individualized assessment 

 

 

 



Specific Cases  

 Bernards Township  

 Facts of the case  

 27 hearings  

 3 years  

 The former mayor was head of the Islamic organization 

 Parking issue  

 Judge Shipp Ruling  

 Individualized assessment for the Mosque but not other religious institutions (keep this in mind when we discuss 

Ocean) 

 Vague definition of church  

 



Specific Cases 

 Wayne  

 Sued by an Islamic organization trying to expand a mosque. The Town took the property through eminent 

domain. Judge Sheridan denied a summary judgment and held that RLUIPA applies in eminent domain 

cases. This is a minority position.  

 

 Woodcliffe Lake  

 Rabbi residential home  

 P attempted to buy other properties  

 

 

 



Specific Cases  

 Jackson Township  

 Dormitory issue  

 Mahwah  

 Eruv issue – consistency is the key 

 Toms River – 

 eminent domain issue 

 Bridgewater – construction of mosque 

 Bayonne – construction of mosque 



The Complaint  

 Individually named defendants  

 Official capacity  

 Personal capacity  



From the Bayonne Complaint 



Discovery Issues  

 Discriminatory animus 

 Email  

 Personal email  

 Electronically stored information  

 Personal computers  

 Vendors  

 Social Media  



Examples from Social Media 



More from Social Media 



More from social media recounted in complaints 



“The Matrix” 



Justice Department Involvement  

 Requests for information  

 

 Subpoenas  

 Types of information demanded 

 

 Suits  

 Relief sought  

 

 Coordination with plaintiff  



Damage Exposure  

 Civil rights damages  

 Construction delays- increased costs  

 Counsel fees  

 Punitives  

 Equitable relief  

 Can include an order to permit construction of the church, synagogue, mosque, etc. 

 Oversight by the Justice Department 

 Sensitivity training 

 



Strategies  

 Be consistent 

 In the application of the Zoning Ordinance and Master Plan in regard to all religions 

 In the application of the Zoning Ordinance and Master Plan as to religious and non religious uses 

 

Make sure that the Zoning Ordinance does not totally exclude religious institutions 

 

Do not use personal email accounts to conduct official business 

 

Make clear at Zoning Board hearings that comments will be limited to the merits of the application and that 

expressions of bigotry and prejudice are not welcome and do not reflect the opinions of local officials 

 



 

Questions?  
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